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COMMONWEALTH OF DOMINICA

STATUTORY RULES AND ORDERS No. 40 OF 2012

REGULATIONS

 MADE by the Minister under section 74 of the

Telecommunications Act, 2000 (No. 8 of 2000).

(Gazetted 22nd November, 2012.)

PART I

PRELIMINARY

1. These regulations may be cited as the –

TELECOMMUNICATIONS (RETAIL TARIFF)

REGULATIONS, 2012.

2. (1)  In these regulations -

“bill” means the information issued by a telecommunications

provider to a customer of the charges levied and due for

payment or the information retained by a

telecommunications provider for the purpose of recording

and enabling debits and credits to be applied to a customer’s

account;

“bundle” means a combination of telecommunications services,

whether regulated or unregulated, provided by a

telecommunications provider under a combined rate or

rate formula where the offering of one or more services

Short title.
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Interpretation.
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within the combination is contingent on acceptance of the

entire combination;

“customer” means, in relation to a telecommunications provider,

a person who uses or requests a telecommunications

service from a telecommunications provider including any

person who uses or intends to use the service for the

purposes of, or in connection with, a business;

“directory” means a printed document containing the names,

numbers and addresses of customers of

telecommunications services which is made available to

members of the public;

“directory enquiry facility” means a facility for providing directory

information supplied by a telecommunications provider by

means of a telecommunications network;

“dominant provider” means a telecommunications provider that is

declared to be dominant under regulation 14;

“emergency service” means the police, fire, ambulance, coast

guard or other organizations providing a vital service

relating to the safety of life in emergencies;

“new telecommunications service” means a telecommunications

service or a bundled service which a telecommunications

provider does not provide or offer to provide at the time of

making an application under regulation 33;

“price cap” means an incentive-based method for regulation of

the rates, terms and conditions charged by a

telecommunications provider for one or more regulated

services, and may include other provisions as to the rates,

terms and conditions or the maximum or minimum rates,

terms and conditions for any such regulated service;
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“price floor” means a price regulation regime for a market or a

group of markets in which a telecommunications provider

is prohibited from pricing a service or services at less than

the prescribed amount;

“price regulation regime” means any method for regulating the

services provided by a telecommunications provider;

“rate of return regulation” means a price regulation regime

whereby a price is set so as to enable a telecommunications

provider to achieve a particular rate of return;

“regulated service” means a telecommunications service that is

designated by the Commission as a regulated service

under these regulations;

“retail minus pricing” means a price regulation regime whereby

the price for a wholesale service is set by reference to a

retail price that uses the wholesale service as an input;

“retail prices” means a rate charged by a provider of a

telecommunications service to a customer of that service;

“tariff” means the rates, terms and conditions applicable to a

telecommunications service;

“unregulated service” means a telecommunications service that

is not a regulated service;

“wholesale prices” means a rate charged by a provider of a

service to resellers of that service, or persons who use that

service as an input in the provision of other services.

3.  (1) These regulations apply to telecommunications

services that a telecommunications provider provides or offers to

provide to one or more customers and for the avoidance of doubt

include services that a telecommunications provider provides or

offers to provide to other telecommunications providers.

 Application.
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(2) Notwithstanding subregulation (1), these regulations

do not apply to interconnection services that a telecommunications

provider provides or offers to provide to another

telecommunications provider as contemplated by the

Telecommunications (Interconnection) Regulations, 2009, or by

any amendments or revisions of the same.

PART II

POWERS OF THE COMMISSION

4. (1) Subject to these Regulations, the Commission has the

authority to regulate the rates, terms and conditions of

telecommunications services offered by a telecommunications

provider.

(2) Without limiting the generality of subsection (1), the

Commission has the authority to -

(a) set, review and approve tariffs for any

telecommunications services;

(b) require the publication of all tariffs for

telecommunications services, whether regulated

or unregulated;

(c) declare a telecommunications provider dominant

in  a relevant market;

(d) designate services as regulated or unregulated;

(e) impose price regulation regimes where it considers

it appropriate;

(f) substitute or amend tariffs or any part of a tariff

for regulated telecommunications services;

Commission to have

power to regulate.

S.R.O. No 17 of 2009.
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(g) investigate and resolve complaints about tariffs

by customers or other providers;

(h) order compensation to be paid by a

telecommunications provider to a customer or

other provider;

(i) request information from a provider relating to the

cost of services or other financial information

relating to the revenues or operations of a provider;

(j) monitor prices for telecommunications services;

(k) make such orders and issue such directions to a

telecommunications provider in respect of tariffs

as it considers appropriate; and

(l) do all things reasonable and necessary in respect

of regulating tariffs to promote the purpose and

objectives of the Act and ensure compliance with

any licence.

(3) Prior to the exercise of any of the powers of the

Commission under subregulation (2), the Commission shall consult

ECTEL.

PART III

RULES APPLICABLE TO ALL TARIFFS

5. (1) A telecommunications provider shall notify the

Commission, of the rates, terms and conditions for its

telecommunications services at such times and in such manner as

the Commission shall specify and such rates, terms and conditions

shall thereafter, subject to these Regulations and the conditions of

any licence, be the lawful rates, terms and conditions of such

services.

Disclosure and

publication of

information.
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(2) Except where the Commission otherwise permits in

writing, a telecommunications provider shall publish the rates,

terms and conditions for its telecommunications services by either -

(a) publishing in its directory, if any, tariffs for

telecommunications services that it currently

provides at the time of publication;

(b) publishing its current tariffs on its website;

(c) sending or providing a copy of its tariffs or any

part of a tariff to any customer or group of

customers who may reasonably request such a

copy; or

(d) placing a copy of its tariffs in every registered

office and place of business owned or controlled

by the telecommunications provider or body

corporate with which it is affiliated, provided that

such body corporate provides or offers to provide

such services to the public.

(3) The Commission may in its sole discretion, direct a

telecommunications provider to -

(a) publish tariffs by one or all of the means specified

in subregulation (2); and

(b) publish a tariff for a particular service in a

newspaper of wide circulation in Dominica,

notwithstanding publication by any other means.

(4) A telecommunications provider shall ensure that

tariffs published for telecommunications services includes

information relating to -
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(a) the name and address of the registered office of

the provider;

(b)  a clear description of the services offered;

(c) where any subscription or periodic rental charge

is applicable, details of which services are included

within such charges;

(d) standard rates,

(e) details of standard discounts and special and

targeted tariff schemes in respect of:

(i) access;

(ii) all types of usage charges; and

(iii) any maintenance services.

(f)  details on any compensation and or refund policy;

(g)  any types of maintenance offered;

(h) standard contract conditions offered, including

any relevant minimum contractual period;

(i)  a means for resolving disputes.

6. (1) Subject to subregulation (2), a telecommunications

provider shall ensure that prices for telecommunications services

are determined in accordance with the principles of supply and

demand in the market.

(2) A telecommunications provider shall provide tariffs

for telecommunications services that -

Tariffs to meet minimum

conditions.
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(a) are fair and reasonable;

(b) do not discriminate unduly among similarly situated

persons, including the provider and any body

corporate with which it is affiliated;

(c) are not anti-competitive, where it has been declared

dominant in accordance with these regulations;

(d) are priced above costs;

(e) except with the written authorization of the

Commission, utilize revenues or the allocation of

costs from one telecommunications service to

cross-subsidize another telecommunications

service;

(f) are clear, up to date and easily accessible by the

general public; and

(g) impose charges based on actual usage by a

customer or service provision by a provider.

7. (1) For the purposes of these Regulations, and without

prejudice to the right of the Commission to determine that a tariff

for a telecommunications service is not fair and reasonable for

other reasons, the Commission may consider that a tariff is not fair

and reasonable where a telecommunications provider proposes

any or all of the following -

(a) an increase for a rate notwithstanding a reduction

in the underlying costs for providing the service;

(b) a rate for a service which significantly exceeds

costs;

(c) multiple rate increases for the same service

within a 12 month period;

Unreasonable tariffs.
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(d) an increase for a rate that, having regard to the

nature of the service, is likely to have a significant

impact on customers in Dominica;

(e) terms and conditions which, having regard to the

nature of the service, the relative bargaining

power of the customer and the provider involved,

and the availability of a substitute service from

another provider, are unduly onerous;

(f) a tariff that departs materially from accepted

industry standards for providing that service to

the general public, to the detriment of customers;

or

(g) an increase for a rate that is totally unrelated to

costs.

8. (1) For the purposes of these Regulations, the Commission

shall consider any of the following acts by a dominant provider to

constitute anti-competitive conduct or acts of unfair competition -

(a) tying services together in such a manner that a

customer is required when purchasing one service

to purchase another service that the customer

does not require;

(b) providing to a group of customers more favourable

tariffs that are not justified by differences in cost,

if that customer acquires another service that it

does not require;

(c) attempting to leverage a dominant position in one

market so as to increase market share in a market

where it is not the dominant provider, in order to

gain an unfair advantage in the second market;

(d) deliberately reducing retail prices for a service

Anti-competitive

conduct.
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without making corresponding reductions in the

wholesale prices for that service, where it also

provides that service at wholesale prices to a

competing provider, in order to gain an unfair

advantage in the retail market;

(e) agreeing with other providers on prices, by fixing

or otherwise agreeing to manipulate prices for

services with other providers;

(f) attempting to impose restrictions on the prices

charged by another service provider, where the

first provider  supplies the other with products or

services;

(g) entering into an exclusive agreement with any

person on certain terms and conditions, such that

the exclusivity has or may have the effect of

substantially lessening competition in a related

market; or

(h) doing any thing or taking any action which has or

is likely to have the effect of preventing,

substantially restricting, or distorting competition

in any market.

9. (1) A telecommunications provider shall ensure that a

contract between a provider and a customer for providing

telecommunications services, contains at least all of the following -

(a) the identity and address of the telecommunications

provider;

(b) details of the services provided, the quality of

service levels offered and the time for initial

connection;

Contracts to Contain

Minimum Terms.
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(c) details of maintenance services offered;

(d) particulars of tariffs, and the means by which up-

to-date information on applicable tariffs and

maintenance charges may be obtained;

(e) the duration of the contract, the conditions of

renewal and termination of services and of the

contract;

(f) any applicable compensation or refund

arrangements applicable where quality of service

levels are not met; and

(g) the method for initiating procedures for dispute

settlement under the contract.

(2) Where a telecommunications provider intends to

modify a condition in a contract with a customer, which in the

opinion of the Commission is likely to be of material detriment to

the customer, the provider shall -

(a) provide the customer with at least thirty day’s

notice of its intention, detailing the proposed

modification; and

(b) inform the customer of the right to terminate the

contract without penalty if the proposed

modification is not acceptable to the customer.

PART IV

RULES RELATING TO THE TREATMENT OF

CUSTOMERS BY PROVIDERS

10. (1) A telecommunications provider shall ensure that a bill

to a customer in respect of the provision of any telecommunications

Billing.
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service represents and does not exceed the true extent of any

such service actually provided to such customer.

(2) Where for any reason, a bill to a customer contains

charges for services which were not actually supplied by a

provider, the provider shall reimburse the customer where the

customer has paid the charges to the extent of any overpayment.

11. (1) A telecommunications provider shall ensure that, in

respect of every bill for telecommunications services, itemized

bills are provided upon request and at no extra cost to customers.

(2) A telecommunications provider shall ensure that bills

are itemized to a sufficient level of detail to enable a customer to -

(a) verify the charges itemized in the bill; and

(b) monitor and control the customer’s usage and

expenditure for the services concerned.

(3) A telecommunications provider is not required to

provide an itemized bill where -

(a) it provides the relevant service on a pre-paid

basis;

(b) the customer has an alternative means, free of

charge, of adequately monitoring the customers’

usage and expenditure; or

(c) the customer does not request an itemized bill.

(4) The Commission may issue directions in order to

specify the level of itemization a telecommunications provider is

required to provide.

12. (1) A telecommunications provider shall ensure that any

Itemized Bills.

Disconnection.
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measures taken to secure payment by a customer or to effect

disconnection of a service to a customer -

(a) is proportionate and not unduly discriminatory;

(b) provides adequate notice in advance of a

consequent service disruption or disconnection;

and

(c) confines any service disruption or disconnection

to the service concerned, as far as technically

feasible.

(2) A telecommunications provider shall ensure that it

provides at least 30 days notice to a customer of its intention to

effect a service disruption or disconnection of any service as a

result of non-payment.

(3) Except in cases of fraud, persistent non-payment or

late payment, a telecommunications provider shall not disconnect,

refuse to supply or refuse to reconnect a service to a customer,

due to non-payment of another telecommunications service by

such customer.

(4) Notwithstanding subregulation (3), a telecommunications

provider shall not be required to supply or to reconnect a

telecommunications service to a customer where -

(a) it is not technically feasible to provide such a

service independently of another service; and

(b) the customer has not paid any outstanding bills

and or any applicable reconnection fees, in respect

of the other service.

(5) Except with the written authorization of the

Commission, a telecommunications provider shall ensure that



    2012            TELECOMMUNICATIONS            S.R.O. 40

reconnection to a telecommunications service is not conditional

upon the payment of charges in respect of any period during which

such service was not provided, pursuant to a disconnection.

PART V

REGULATING TARIFFS FOR

TELECOMMUNICATIONS SERVICES

13. (1) The Commission may impose price regulation regimes

to regulate tariffs for telecommunication services, in any case

where –

(a) there is only one telecommunications provider

operating a public telecommunications network

or providing a public telecommunications service;

(b) a telecommunications provider has a dominant

position in the relevant market;

(c) a sole or dominant telecommunications provider

operating a public telecommunications network

or providing a public telecommunications service

cross-subsidizes another telecommunications

service provided by such licensee;

(d) the Commission detects anti-competitive pricing

or acts of unfair competition;

(e) the Commission deems it necessary to ensure a

telecommunications provider complies with the

requirements of its licence; or

(f) such regulation is required in the public interest.

14. (1) Acting on a recommendation of ECTEL, the

Commission may declare that a telecommunications provider is

Tariffs to be regulated.

Dominance.
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dominant with respect to a telecommunications network or a

telecommunications service where, individually or jointly with

others, it enjoys a position of economic strength affording it the

power to behave to an appreciable extent independently of

competitors and customers.

(2) In making a determination as to dominance, the

Commission shall take account of the following -

(a) the relevant market;

(b) the market share of the telecommunications

provider;

(c) the power of the telecommunications provider to

introduce and sustain a material price increase

independently of competitors;

(d) the degree of differentiation among networks and

services in the market;

(e) technology and market trends; and

(f) any other matters the Commission deems relevant.

15. (1) ECTEL may recommend that a telecommunication

provider be declared dominant in a relevant market by the

Commission.

(2) Where ECTEL recommends a declaration of

dominance -

(a) the Commission shall initiate a public consultation

by publishing a notice in the Gazette, a local

newspaper of wide circulation in Dominica, and

on the Commission’s website, declaring the

Procedure for declaration

of dominance.
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provider to be dominant and setting out the reasons

for making the declaration, and allow a period of

not less than 30 but not more than 90 days for the

submission of comments by interested persons;

(b) any person likely to be affected by a designation

of dominance shall be entitled to make

representations to the Commission on any matter

relevant to the assessment;

(c) ECTEL may recommend the adoption of

procedures by the Commission for assessing

dominance, including but not limited to identifying

information to be requested from the provider and

the timeframes for the receipt of submissions,

relevant to the determination of dominance, by

interested persons;

(d) the Commission and ECTEL shall be entitled to

draw adverse inferences from the failure of the

provider to supply any requested information in

respect of an application;

(e) the Commission shall issue its final determination

of market dominance no later than 30 days after

receipt of a final recommendation by ECTEL.

(3) Notwithstanding subregulations (1) and (2), a

telecommunications provider may consent in writing to being

declared dominant for providing services in a relevant market, and

where such provider consents, the Commission shall not be

required to undertake a public consultation to make a declaration.

(4) The Commission’s final declaration of dominance

pursuant to subregulations (1) and (2), or based on a consent to

being declared dominant under sub-regulation (3), shall be published

in the Gazette, at least one local newspaper of wide circulation in

Dominica, and on the Commission’s website, and any designation
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of dominance made therein shall take effect 14 days after

publication.

(5) The Commission shall not declare a provider as

dominant unless ECTEL recommends accordingly.

16. (1) For the purposes of these regulations, a sole

telecommunications provider operating a public

telecommunications network or providing a public

telecommunications service is deemed a dominant provider.

(2) Subject to the procedures outlined in regulation 23,

where a provider declared dominant in a relevant market, the

Commission has the authority to regulate the tariffs for

telecommunications services provided by such a provider without

undertaking a public consultation to declare the provider as

dominant.

(3) The Commission shall publish a notice in the Gazette,

a newspaper of wide circulation in Dominica, and on the

Commission’s website, the names of all telecommunications

providers deemed dominant by virtue of these regulations.

17. (1) ECTEL may, after a public consultation on such

terms and conditions as it may determine, recommend the adoption

of a specified level of market share for the purposes of making a

presumption of dominance by the Commission.

(2) A telecommunications provider with the specified

level of market share in a relevant market is presumed to be a

dominant provider for providing services in that market.

(3) Except that the Commission shall only be required to

establish the level of a provider’s market share under regulation

15 for a presumption of dominance to arise, where a provider is

presumed dominant, the Commission shall be entitled to impose a

Sole provider  deemed

dominant.

Presumed dominance.
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price regulation regime on the services provided by such a

provider, unless the provider is able to prove to the satisfaction of

the Commission, in the course of a public consultation under

regulation 15, that it is not actually dominant in the relevant

market.

18. Notwithstanding regulation 31, the Commission may direct

a telecommunications provider to apply for approval of a proposed

change to an existing tariff, where a notice under regulation

16(2)(a) has been published by the Commission.

19. (1)  Where a telecommunications provider, designated

dominant by the Commission under regulation 15, or deemed

dominant under regulation 16, considers that it has lost its dominance

with respect to a telecommunications network or a

telecommunications service, it may apply to the Commission to

have its status as a dominant provider reviewed, on such terms

and according to such procedures as the Commission may

determine, acting on a recommendation from ECTEL.

(2) A telecommunications provider seeking a review of

its status as a dominant provider shall furnish the Commission with

any supporting information and data the Commission may regard

as relevant to the review, and the Commission shall not consider

an application to review a designation of dominance, where such

information or data has not been supplied by the provider.

(3) Where the Commission after conducting a review is

satisfied that a provider has lost its dominance in respect of a

relevant market, the Commission shall publish a notice in the

Gazette, at least one local newspaper of wide circulation in

Dominica and on the Commission’s website, designating the

provider as non-dominant in a particular market and the designation

shall take effect as from the date of publication.

(4) The Commission shall not designate a provider as

non-dominant unless ECTEL recommends accordingly.

Provider to apply for

tariff approval pending

final declaration of

dominance.

Commission to review

designation of

dominance.
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20. (1) For the purpose of imposing any special restrictions or

obligations on a dominant provider, ECTEL may, after a declaration

of dominance or non-dominance, or a consent to designation of

dominance as the case may be, recommend to the Minister

responsible for telecommunications, that a dominant

telecommunications provider’s licence be amended to reflect its

status as a dominant or non-dominant provider in a relevant

market, and where the Minister accepts the recommendation, the

Minister may amend the  provider’s licence as if the provider had

consented to the modification of the licence under section 39 of

the Act.

(2) Prior to making any recommendation to the Minister

under sub-regulation (1), ECTEL shall liaise and consult with the

Commission.

(3) Nothing in sub-section (1) is intended to limit, diminish

or prejudice the right of the Commission, acting on a

recommendation of ECTEL, to regulate the services of a dominant

telecommunications provider in accordance with these regulations,

where a final declaration of dominance has been made by the

Commission.

21. (1) Subject to regulation 13, the Commission may impose

such of the following methods for regulating the tariffs of a

dominant telecommunications provider as it considers appropriate -

(a) price caps;

(b) retail-minus pricing;

(c) price floors;

(d) rate of return regulation;

(e) cost-based pricing;

(f) any other method it considers appropriate.

Power of the Minister to

amend a licence after

declaration by

Commission.

Price regulation regimes.
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(2) The Commission shall not impose a price regulation

regime on any telecommunications provider unless ECTEL

recommends accordingly.

22. (1) ECTEL may recommend a draft price regulation

regime applicable to a dominant telecommunications provider, for

adoption by the Commission.

(2) Prior to recommending the adoption of a draft price

regulation regime, ECTEL shall provide at least 30 days notice to

the dominant telecommunications provider by publishing a notice

on its website and providing the dominant telecommunications

provider with a copy of the proposed draft price regulation regime.

(3) Where ECTEL recommends the adoption of the draft

price regulation regime -

(a) the Commission shall, within 14 days of receipt of

the recommendation, initiate a public consultation

by publishing a notice in the Gazette, at least one

local newspaper of wide circulation in Dominica

and on its website, setting out the details of the

price regulation regime, and allow not less than 90

days for the submission of comments by interested

persons;

(b) the Commission shall adopt any recommendations

by ECTEL for the procedures to be followed in

the conduct of the consultations;

(c) any person likely to be affected by the price

regulation regime shall be entitled to make

representations to the Commission on any matters

relevant to ECTEL’s and the Commission’s

determinations;

(d) upon expiration of any public consultation period

Procedures for adoption

of price regulation

regime.
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under paragraph (a), ECTEL may revise the

price regulation regime, taking account of any

relevant representations made under paragraph

(c), and submit a final price regulation regime for

adoption by the Commission, provided that, at any

time after the conclusion of the consultation

period referred to in  paragraph (a), ECTEL may

recommend the adoption of the price regulation

regime, with or without amendment, and the

Commission shall either approve or disapprove it,

without modification, within 14 days of receipt of

such recommendation.

(4) Where approved, the final price regulation regime

shall be published by the Commission in the Gazette, a local

newspaper of wide circulation in Dominica, and on the website of

the Commission, and shall take effect 14 days from the date of

publication.

(5) The Commission shall not amend an approved price

regulation regime unless ECTEL recommends accordingly.

23. Notwithstanding anything contained in a price regulation

regime, the Commission shall be entitled, at its sole discretion, and

after consultation with ECTEL, to extend the effective date of an

existing price regulation regime, until such time as a new or

revised price regulation regime has been adopted.

24. (1) A telecommunications provider shall be bound by the

terms of any price regulation regime applicable to such provider

for the duration of the regime.

(2) Without prejudice to the right of the Commission to

impose any sanctions under these regulations, and notwithstanding

anything contained in any other law, a breach of the terms of a

price regulation regime in effect for a provider, is deemed to be

a breach of that provider’s licence.

Previous regime to
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25. Unless a contrary intention appears from the price regulation

regime, the Commission shall designate all services subject to a

price regulation regime as regulated services.

26. (1) Notwithstanding regulations 14 to 25, the Commission

shall have the authority to regulate the tariffs, if applicable, for

special services.

(2) Special services include calls to -

(a) emergency services;

(b) operator assistance;

(c) directory enquiry facilities; and

(d) other services designated by the Commission as

special services.

(3) The Commission may, acting on a recommendation of

ECTEL, designate additional services as special services by

publishing a notice in the Gazette, a local newspaper of wide

circulation in Dominica, and on its website, designating a service

to be a special service, and allow not more than 30 days for

comments by interested persons.

(4) The Commission shall not designate an additional

service as a special service for the purposes of these regulations

unless ECTEL recommends accordingly, and where ECTEL so

recommends, a designation of a special service shall take effect

30 days after approval of the recommendation by the Commission.

(5) Acting on a recommendation of ECTEL, the

Commission may adopt special rules in respect of the provision of

special services, by providing at least 30 days notice to providers

and customers by publication of such rules on its website, and a

telecommunications provider shall comply with such rules, once

adopted.

Commission to designate
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27. For the avoidance of doubt, and for the purposes of these

regulations –

(a) services subject to a price regulation regime;

(b) services provided by a sole telecommunications

provider; and

(c) special services,

are regulated services.

28. (1) The Commission shall publish and maintain an up to

date list of all regulated services on its website.

(2) The Commission may publish a list of markets for

services on its website.

29. Nothing in regulations 14 to 28, is intended to limit, diminish

or otherwise prejudice the authority of the Commission, acting on

a recommendation from ECTEL, to –

(a) regulate the tariff for a telecommunications service,

in the absence of a declaration of dominance, or the

imposition of a price regulation regime, or the

designation of a service as a regulated service; or

(b) forego or forebear from regulating a tariff or a service

or group of services, or doing anything under these

regulations;

where it appears to the Commission to be just and reasonable to

do so.

PART VI

TARIFF APPLICATIONS

30. (1) No telecommunications provider shall provide a

regulated service except in accordance with a tariff filed with and

approved by the Commission.
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(2) Without limiting the generality of subregulation (1), a

telecommunications provider shall file an application for approval

by the Commission in any case where it proposes –

(a) to introduce a new telecommunications service,

where it has been declared to be a dominant

provider;

(b) to change the tariff for a service regulated in

accordance with a price regulation regime;

(c) to change the tariff for a special service;

(d) to change the tariff for a service where it is the

sole provider of that service; and

(e) to discontinue a regulated service.

31. (1) At least 60 days prior to the date the tariff or the

proposed discontinuation of service is to take effect, a provider

applying for approval under regulation 30 (2) (b)-(e), shall –

(a) file an application with the Commission -

(i) clearly setting out how the tariff complies

with regulations 7 to 10 and any price regulation

regime applicable to the provider;

(ii) supported by sufficient, relevant documentary

evidence to enable the Commission to assess

the application; or

(iii) in the case of a discontinuation, clearly setting

out its reasons for discontinuing the service;

(b) simultaneously  provide a copy of the entire

application to ECTEL; and

Procedures for approval

of tariff application.
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(c) within 7 days of filing the application for approval

under paragraph (a), publish a notice of the

application in accordance with subregulation (2).

(2) A telecommunications provider shall ensure that a

notice of an application filed with the Commission under

subregulation (1) -

(a) is published on its website and in a local newspaper

of wide circulation in Dominica;

(b) contains the name and address of the provider as

well as the contact details of the provider and the

Commission;

(c) clearly and briefly describes the nature of the

application and the proposed date the tariff or

discontinuation is to take effect; and

(d) informs interested parties that they may make

submissions to the Commission at any time after

the date of publication of the notice.

(3) In any case where a provider applies to decrease the

rate for a regulated service, it shall, in addition to complying with

subregulation (1), file a declaration with the Commission to the

effect that the proposed rate is above the cost of the service.

(4) Any person likely to be affected by the outcome of

the application shall be entitled to make representations to the

Commission on any matter relevant to the application, and the

Commission shall ensure that copies of any comments or

submissions from interested parties on the application are

forwarded to the provider making the application and to ECTEL

within 7 days of receipt.

(5) The Commission or ECTEL or both may request a
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telecommunications provider to file additional information relating

to its application.

(6) Without prejudice to the authority of the Commission

to impose any sanctions under these regulations or the Act for a

failure to provide information requested by the Commission, the

Commission and ECTEL shall be entitled to draw adverse

inferences from the failure of the provider to supply any requested

information in respect of an application.

(7) Within 30 days of receipt of the application under

subregulation (1) or of receipt of any additional information under

subregulation (5), ECTEL shall make a recommendation to the

Commission to approve or disapprove the application.

(8) The Commission shall not approve an application

under sub-regulation (1), unless –

(a) it has received ECTEL’s recommendation;

(b) the tariff complies with regulations 6 to 9;

(c) in the case of a regulated service subject to a price

regulation regime, the tariff also complies with

such regime; and

(d) in the case of a special service, the tariff complies

with any special rules contained in the provider’s

licence or adopted by the Commission, in

accordance with regulation 26.

(9) The Commission shall not unreasonably withhold

approval for a provider to discontinue a regulated service.

(10) Where the Commission approves an application to

provide a tariff, it may do so with or without conditions.
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(11) Where the Commission determines that a tariff

application should not be approved, it may:

(a) order a telecommunications provider to amend or

withdraw the tariff; or

(b) prohibit a telecommunications provider from

introducing the tariff.

(12) Subregulations (1)(c), (2) and (3) do not apply in

respect of an application for approval of a new service.

(13) The Commission shall not approve or amend a tariff

unless ECTEL recommends accordingly.

32. (1) A telecommunications provider shall ensure that it

provides at least 21 days written notice to the Commission of any

proposed change to a tariff for an existing unregulated service.

(2) A telecommunications provider shall ensure that it

notifies the Commission in writing of the introduction of any new

unregulated services within 14 days of the introduction such

services.

33. (1) A dominant telecommunications provider that proposes

to introduce a new telecommunications service may file an

application to introduce such service on an ex parte basis, and the

Commission and ECTEL shall not disclose the contents of the

application until such time as the Commission has determined the

categorization of the service.

(2) Where  a provider files an application under

subregulation (1), it shall, in addition to complying with regulation

31, file with the Commission –

(a) a clear description of the service and a justification

for categorizing the service as a new service; and

Provider to give notice

to the Commission of
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New telecommunications
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(b) an assessment by the provider as to whether the

new service should be designated as regulated or

unregulated by the Commission;

and simultaneously provide a copy to ECTEL.

(3) The Commission may approve or reject the provider’s

categorization of the service as a new service in accordance with

a recommendation from ECTEL.

(4) The Commission shall designate as a regulated service,

a new telecommunications service that is a bundled service

comprising any regulated services.

(5) Where the Commission has determined the designation

of the service as regulated, the Commission and ECTEL shall

review the tariff for the service in accordance with regulation 31.

34. (1) A dominant telecommunications provider may conduct

a market trial for a new service or a short term promotion for a

regulated service which may involve a rate change for the

regulated service, without prior approval of the Commission,

provided that –

(a) the market trial or promotion does not exceed 30

days in duration;

(b) the market trial or promotion is not similar to a

market trial or promotion that concluded less than

60 days earlier; and

(c) the telecommunications provider files a tariff and

a description of the market trial or promotion with

the Commission and ECTEL, at least 30 days

prior to the commencement of the market trial or

promotion.

Market Trials.
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(2) A telecommunications provider may file the

information under subregulation (1)(c) on an ex parte basis, and

the Commission and ECTEL shall not disclose such information

until such time as the provider has commenced the market trial or

short term promotion.

(3) The Commission may, acting on a recommendation

of ECTEL, order a dominant telecommunications provider not to

conduct a market trial for a new service or short term promotion

for a regulated service, or may require such provider to suspend

or discontinue a market trial or promotion in progress, where –

(a) the provider has not complied with subregulation

(1); or

(b) the tariff for the market trial or short term promotion

contravenes regulations 6 to 9.

(4) At the expiration of the market trial or short term

promotion, a telecommunications provider shall apply for approval

under regulation 31 to 33 as the case may be, where it proposes

to make the tariff permanent.

(5) A telecommunications provider shall not undertake a

similar market trial or a short term promotion more than three

times within a 12 month period.

35. (1) A dominant telecommunications provider applying

for approval to introduce a tariff for a new bundled service shall

file additional information to satisfy the Commission that –

(a) a bundle does not unfairly distort competition;

(b) customers shall be able to obtain the individual

services comprising the bundle separately where

they require;

Special rules for bundles.
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(c) the individual services comprising the bundle or

the bundle as a whole are not provided below

cost;

(d) bundles are not provided in an unduly

discriminatory manner;

(e) customers are likely to obtain benefits or the

provider is likely to obtain efficiencies from the

availability of the bundle;

(f) where the bundle relates to services subject to a

price regulation regime, it complies with any rules

contained in such regime; and

(g) the tariff for any bundle otherwise complies with

these regulations.

(2)  A telecommunications provider shall comply with

any guidelines the Commission may adopt for tariffs related to

bundles, provided that such guidelines shall not take effect until the

expiration of at least 30 days from the date of publication of such

guidelines on the Commission’s website.

36. (1) Without prejudice to the Commission’s powers to

impose a price regulation regime in respect of any

telecommunications service, the Commission may undertake a

tariff review of an unregulated service, in any case where –

(a) a customer or a telecommunications provider

requests it in writing;

(b) the Commission reasonably suspects that a tariff

does not comply with regulations 6 to 9;

(c) the Commission has reasonable grounds to believe

a proposed change to an unregulated tariff will

Tariff Reviews.
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have a significant impact on customers in

Dominica; or

(d) ECTEL recommends accordingly.

(2) Where the Commission decides to review a tariff, it

shall, at least 30 days prior to the commencement of the review,

publish a notice in a local newspaper of wide circulation in

Dominica and on its website -

(a) clearly identifying the provider of the service, the

service concerned and briefly describing the

tariff to be reviewed;

(b) concisely stating the grounds for the review;

(c) clearly stating the address and other contact

details of the Commission; and

(d) informing the provider and any interested persons

that they may make representations or submissions

to the Commission, subject to these regulations

and or such other procedures as the Commission

may determine, acting on a recommendation

from ECTEL.

(3) A telecommunications provider shall not implement a

change to an existing tariff where a notice under subregulation (2)

has been published by the Commission.

(4) Within 30 days of publication of the notice in sub-

regulation (2), a telecommunications provider shall file the

information required under regulation 31(1)(a)-(b) with the

Commission, but shall not be required to publish a notice in

accordance with regulation 31(1)(c).

(5) The Commission shall review the tariff for the service
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in the same manner provided for by these regulations in regulation

31, and the provisions of regulation 31 shall apply, mutatis

mutandis.

(6) The Commission shall not substitute a rate for an

unregulated service where a proposed increase for a rate has not

been approved pursuant to a tariff review.

(7) Unless requested by the provider providing the service,

the Commission shall not undertake a tariff review in respect of

the same tariff, within 6 months of completion of a tariff review.

37. In any proceedings before the Commission under these

regulations relating to tariff applications, a telecommunications

provider shall be required to satisfy the Commission of the validity

of any claim, declaration or assertion contained in its application

and the Commission shall be entitled to disapprove the application

where not so satisfied.

38. Where the Commission makes an order disapproving an

application filed under these regulations, it shall –

(a) issue the order in writing to the provider;

(b) issue the reasons for the disapproval no later than 30

days after the date the order is issued; and

(c) publish the order and reasons for the same in the

Gazette, a local newspaper of wide circulation in

Dominica and on the Commission’s website.

39. Where the Commission does not approve an application

for a tariff pursuant to these regulations, and in accordance with

any terms and conditions the Commission may direct, acting on

the recommendation of ECTEL, a telecommunications provider

shall either –
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(a) take any necessary measures to bring the tariff

into compliance with these regulations, bearing in

mind the reasons for the disapproval; or

(b) withdraw the tariff to which the application relates.

40. Notwithstanding any rule contained in these regulations,

the Commission shall not approve any tariff where it is satisfied

that such tariff is contrary to the Act, these regulations, the terms

and conditions of a provider’s licence or other provisions of law.

PART VII

COMPLIANCE

41. The Commission may issue written orders or directions to

a telecommunications provider for the purposes of compelling

compliance with these regulations and a telecommunications

provider shall comply with any such orders or directions, once

issued.

42. Where a telecommunications provider refuses to obey

any order, decision or direction by the Commission under these

regulations, the Commission may apply to a judge of the High

Court for an order compelling the telecommunications provider to

comply with the order, decision or direction of the Commission

and for such costs and other relief as the Court may allow.

43. A telecommunications provider that breaches or fails to

comply with the provisions of these regulations, or any order or

direction of the Commission under these regulations, is deemed to

be in breach of the terms and conditions of its licence.

44. A person who fails to provide any information requested

by the Commission pursuant to these regulations, commits an

offence under section 66 of the Act.
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PART VIII

ADMINISTRATION

45. Unless otherwise specified, the Commission shall ensure

that any orders, decisions or directions of the Commission made

under these regulations shall be published on its website.

46. In any case where ECTEL is required, pursuant to these

regulations, to make a recommendation to the Commission,

ECTEL shall provide such recommendations in writing, and the

Commission shall not exercise its powers pursuant to these

regulations unless it is in receipt of such recommendation.

47. The Commission shall ensure it specifies in a decision, its

reasons for non-adoption of a recommendation from ECTEL

provided –

(a) it is empowered by these regulations to make an

alternative decision;

(b) the decision concerns -

(i) a declaration of dominance;

(ii) adoption of a price regulation regime; or

(iii) approval of a tariff application; and

(c) it is required by these regulations to publish such

decision.

48. The Commission may extend the period of time, whether

fixed by these regulations or otherwise, for doing anything

required or permitted to be done pursuant to these regulations, or

in proceedings before the Commission or under its decisions.
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49. The Commission may from time to time, and after

consultation with ECTEL, publish guidelines on any aspect of

these regulations on its website, and such guidelines may be of

general application or specific to a proceeding.

50. Where, as of the date of these regulations coming into

force, a telecommunications provider and ECTEL have agreed on

a price regulation regime, all services designated as regulated in

that price regulation regime are deemed to be regulated services

for the purposes of these regulations, and all services designated

as unregulated in that price regulated regime are deemed

unregulated services for the purposes of these regulations.

51.  (1) As of the date of these regulations coming into force,

the regulated services referred to in regulation 50 deemed

approved hereunder, shall continue as regulated services under

these regulations at the rates, terms and conditions, in effect at the

date that these regulations come into force.

(2) Nothing in sub-regulation (1) is intended to limit,

diminish or prejudice the right of the Commission to review a tariff

for an approved service in accordance with these regulations.

52. A price regulation regime that is approved by the

Commission before these regulations come into force shall continue

as an approved price regulation regime under these regulations.

53. Where an application for approval of a price regulation

regime is filed with the Commission before these regulations

come into force, the Commission shall remain seized of the

application under these regulations at the date that these regulations

come into force and as if filed under these regulations.

54. Where ECTEL and a telecommunications provider agree

on the provisions of a price regulation regime that is filed with the

Commission before these regulations come into force, the

.
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provisions of the price regulation regime are deemed as agreed by

ECTEL and the telecommunications provider under these

regulations.

55. The Telecommunications (Retail Tariff) Regulations, 2008

is repealed.

    Made this 12th day of November, 2012.

                                          AMBROSE GEORGE

Minister for Telecommunications.

Repeal.

SRO. No. 18 of 2008.


